Clients rarely walk into my office asking about the 5 by 5 rule by name. They come in with questions like, “Why is
my trust written this way?” or “Can my kids lose everything to taxes or nursing homes?” or “Is it better to leave a

house in a will or trust?”

Once we start unpacking their documents, the 5 by 5 rule often shows up in the fine print of a trust they signed

years ago, sometimes without understanding what it means.

If you have a family trust, especially one designed for children or grandchildren, there is a fair chance the 5 by 5
rule affects how and when beneficiaries can access money, what happens if they do nothing, and how much could

be exposed to their creditors or taxed in their estates.

This is exactly where a good “attorney near me” earns the fee: translating dense trust language into real-world

consequences.

Let's walk through what the 5 by 5 rule is, how it shapes distributions, and how it fits into the wider questions

people ask about estate planning, inheritance, taxes, and long-term care.

What the 5 by 5 Rule in Estate Planning Actually Means

In plain language, the 5 by 5 rule in estate planning refers to a beneficiary’s right, in a given year, to withdraw the

greater of:
e 5,000 dollars, or
® 5 percent of the trust principal

You often see it in trusts for children or grandchildren. A typical clause might say that a beneficiary has a “5 by 5

power of withdrawal” each year. If they do not exercise it, the power lapses and the trust continues.

Why is this used so often? Historically, the 5 by 5 limit lined up with rules under federal tax law for what is called a
“general power of appointment.” The idea was to give a beneficiary some access without making the entire trust

counted as part of their taxable estate.

From a practical standpoint, it gives the beneficiary a small, predictable window of control while keeping the bulk

of the assets protected and managed under the trust.

The key point: this is a right, not an obligation. The beneficiary can request it, but if they do not, the amount

typically stays in the trust.

How the 5 by 5 Rule Affects Real Distributions

On paper, 5,000 dollars or 5 percent sounds straightforward. In real families, it works very differently depending

on the size of the trust and the beneficiary’s behavior.

Take a 1,000,000 dollar trust for a child. Under a classic 5 by 5 power, that child can request 50,000 dollars each
year. In a 200,000 dollar trust, that power is 10,000 dollars. In a 50,000 dollar trust, the limit would be 5,000

dollars.

Now layer in human nature. Some beneficiaries never ask for anything, partly because they are intimidated by the
legal language, partly because they want to “do what Mom wanted.” Others will reliably request the maximum

every year.



The 5 by 5 rule interacts with your goals in several ways:
First, it affects how long the trust will realistically last. A large annual withdrawal option can shrink a trust quickly.

Second, it shifts control. A beneficiary with a 5 by 5 right has more leverage to insist on access than a beneficiary

who must depend solely on a trustee’s discretion.

Third, it can change tax and creditor outcomes. A lapsed 5 by 5 power is typically designed not to pull the whole
trust into the beneficiary’s estate for tax purposes, but money they actually withdraw is obviously exposed to their

creditors, divorces, and personal decisions.

This is why a boilerplate 5 by 5 clause is not always “good” or "bad.” It depends on your family, your numbers, and

your comfort with giving beneficiaries that annual right.

Why Drafters Use 5 by 5 Powers in Trusts

When | explain the 5 by 5 rule to clients, they often ask, “Why would anyone put this in?” The short answer: it can

be a neat compromise among tax law, beneficiary control, and asset protection, if used thoughtfully.
Trusts with 5 by 5 withdrawal powers typically aim to achieve a few goals at once:

1. Keep assets outside the beneficiary’s own taxable estate, so that on their death, the trust property is not fully

exposed to estate tax in their name under current federal rules.

2. Avoid treating the trust as fully “owned” by the beneficiary for creditor purposes, while still letting them tap

limited funds each year if needed.

3. Satisfy certain technical rules so that transfers to the trust qualify for annual gift tax exclusion treatment,

especially in older “Crummey” trust designs for life insurance or gifting to younger generations.

The challenge is that many trusts get drafted with 5 by 5 language by default, without deep discussion with the
client about whether it fits the people involved. For a very responsible child, 5 by 5 might be too restrictive. For a

child with addiction, judgment issues, or a difficult spouse, it might be far too generous.
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The 5 by 5 Rule and the Broader Question: What Is Comprehensive
Estate Planning?

This leads to a bigger question | hear often: what is comprehensive estate planning, really?

Comprehensive estate planning is not just a basic will and a couple of beneficiaries on a form. It is an integrated

plan that addresses:
® Who steps in if you are alive but incapacitated
* How your assets avoid or pass through probate
* How your beneficiaries receive inheritances, and on what terms
* How to protect against common threats: taxes, divorces, creditors, long-term care, and simple human

mistakes

A client once asked, “What should not be included in a will?” My answer: anything that you expect to change
often, or that really belongs on beneficiary forms or inside a trust, such as detailed retirement account instructions,

life insurance division, or funeral preferences. The will is only one piece of the structure.

A comprehensive plan also answers questions like:

Is it better to leave a house in a will or trust?

Which bank accounts avoid probate?

What is the best way to leave your house to your children?

What is the best way to gift money to an adult child?



The 5 by 5 rule is just one mechanism, buried inside the "how"” of trust distributions, but it sits within that larger

puzzle.

Will or Trust: Where the House Fits In

People often focus on the home first, because it is usually the largest single asset and the most emotionally
loaded.

When clients ask, “Is it better to leave a house in a will or trust?” my usual response is that a properly funded
revocable living trust often creates a smoother path. If the house is titled in your trust, your successor trustee can
manage or sell it immediately when you die, without your children needing to open a probate case. That can save

months of delay and thousands of dollars in court costs and attorney fees.

On the other hand, if the house sits only in your name and passes under a will, your heirs usually face probate. In

some states it is manageable. In others it is slow, public, and expensive.

The choice also interacts with long-term care planning. Clients ask, “Can a nursing home take your house if it is in

a trust?” The answer depends on the type of trust, the timing, and your state’s Medicaid rules.

A revocable trust, which you control during life, typically does not protect the house from Medicaid. A Medicaid
agency usually treats it as if you own it directly. An irrevocable trust, set up properly and early enough, may

protect the house, but at the cost of giving up control and flexibility.

This is where the so-called “Medicaid loophole” myth comes in. People imagine there is a magic form they can sign
if they end up in a nursing home so they can shield everything overnight. In reality, Medicaid has strict transfer
penalty rules, often with a 5 year lookback for gifts and transfers to most irrevocable trusts. If you transfer your
home or significant assets to certain irrevocable trusts within that window, Medicaid can impose a period of

ineligibility for benefits.

So when people ask about “How to avoid Medicaid 5 year lookback,” the honest answer is: you cannot avoid the
existence of the rule. You can only plan early, structure transfers correctly, and understand the trade-off between

protection and control.

The 5 Year Rule for Irrevocable Trusts and the 7 Year Rule for Trusts

The 5 year rule for irrevocable trusts, in the Medicaid context, is simple in concept and brutal in practice. Most
transfers to an irrevocable trust are treated as gifts. If they occur within 5 years before applying for Medicaid, they
can trigger a penalty period where Medicaid will not pay for your nursing home care, even if you are otherwise

eligible.

Separately, you may hear about a "7 year rule for trusts.” That phrase usually comes from the United Kingdom
inheritance tax system, not from United States Medicaid. In the UK, most gifts you make are only fully outside

your estate for inheritance tax if you survive 7 years after the gift.

Here in the United States, we do not have that 7 year death rule. Instead, we have the federal estate and gift tax
unified system, with a large lifetime exemption (currently in the multi million dollar range per person, although it is
scheduled to drop in 2026 unless Congress acts). So when someone asks, “How much can you inherit from your
parents without paying taxes?” the truthful answer is: for most American families, quite a lot, because of that high
exemption. Many inheritances are never subject to federal estate tax at all. State inheritance or estate taxes are

another matter, and vary.



The 5 by 5 rule, again, lives within that tax framework. It is one of the ways that trust drafters try to keep trusts

from being pulled into a beneficiary’s taxable estate while still giving them a limited annual right to withdraw.

What Bank Accounts Avoid Probate, and How Trusts Tie In

A frequent point of confusion is probate versus taxes. People conflate the two. When they ask, “Which bank

accounts avoid probate?” they often mean "Which accounts pass easily to my family without court involvement?”

In practice, many everyday tools keep accounts out of probate:
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Payable-on-death (POD) or transfer-on-death (TOD) designations on bank and brokerage accounts often pass

those accounts directly to named beneficiaries, outside of your will.
Joint accounts with right of survivorship transfer to the surviving joint owner automatically.

Accounts titled in the name of a properly funded revocable trust pass under the trust terms, not through your

probate estate.

None of these automatically reduce estate taxes for very large estates. They are Comprehensive Estate Planning
Attorney Near Me primarily about convenience, privacy, and cost. They also bypass some of the protections and

conditions you can build into a trust, like age-based distributions, spendthrift clauses, or 5 by 5 powers.

This leads to one of the quiet but dangerous traps: people who spend time and money creating a thoughtful trust,
then fail to retitle key accounts into it or coordinate their beneficiary forms. The trust ends up half empty, and the

probate and distribution problems they wanted to avoid still happen.

The Most Common Inheritance Mistake | See
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You might assume the most common inheritance mistake is not having a will. That is certainly up there. The more
subtle and pervasive mistake, though, is choosing the wrong people and the wrong structure, then never updating

anything.

A parent will name all three children as co trustees, co executors, and co beneficiaries, “so it is fair.” In practice, this

can paralyze administration, fuel old sibling rivalries, and explode legal fees.

Others are too generous when they pick beneficiaries. They ask, “Who should | not name as a beneficiary?” but
only after they have already named an ex spouse, a friend in financial chaos, or a child receiving public benefits

who could lose eligibility if the inheritance is not handled with a supplemental needs trust.

For people concerned about asset protection, a poorly thought out 5 by 5 power can be part of that mistake. If a
beneficiary is in a shaky marriage, being sued, or has addictive behavior, giving them a guaranteed right to pull 5

percent each year may hand their creditors a powerful tool.

The lesson: the legal instruments are only as good as the human decisions behind them. A clean, flexible trust

drafted in plain language will usually outperform a baroque document if it matches your family’s reality.

Irrevocable Trusts, Asset Protection, and the Real Downsides

Irrevocable trusts get a lot of attention in conversations about nursing homes and taxes. People ask two related
questions: “What are the only three reasons you should have an irrevocable trust?” and “What is the downside of

putting your house in an irrevocable trust?”

The first question is framed too narrowly. There are more than three reasons, but common major ones include:
long-term asset protection, estate and gift tax planning for large estates, and special needs planning or

generational wealth transfer.
The downsides are real, and you feel them daily:

You give up control. Once the trust is properly drafted and funded, you generally cannot just take the assets back
or change terms freely.

You limit flexibility. If your health, family situation, or laws change, the trust terms may not adapt easily.

You create tax and administrative complexity. The trust may file its own tax returns. Income may be taxed at higher

trust rates unless distributed. You need a trustee who understands their duties.

For a house in particular, putting it into an irrevocable trust can affect mortgage terms, title insurance, property
tax exemptions, and, depending on your state, homestead protections. Done right, it can be a strong tool to

protect a family home from future long-term care costs, but it should never be done casually.

A thoughtful attorney will press you hard on your goals, time horizons, and family dynamics before recommending

such a step.

How the Cost of an Estate Planning Attorney Fits Into All This

It is fair to ask, “"How much does it cost to have an estate planning attorney?” Any honest estimate has to be a
range. Across much of the United States, a fairly straightforward plan for a couple with a revocable trust, wills,
powers of attorney, and healthcare directives might run from 1,500 to 4,000 dollars, sometimes more in high cost

regions or for very customized work.



If you are layering in irrevocable trusts for Medicaid or tax planning, family business entities, or complex
distribution schemes with 5 by 5 powers, special needs subtrusts, and charitable components, the planning fees

can easily reach several thousand more.

From my side of the desk, the more specific and realistic your goals are, the more efficient the work becomes. The
most expensive cases are not necessarily the wealthiest, but the ones with deep family conflict, unrealistic
expectations of “loopholes,” or a box full of half signed documents from multiple prior lawyers and online template

services.

Good estate planning is less about clever tricks and more about disciplined coordination: Comprehensive Estate
Planning Attorney Near Me getting your trust language right, your beneficiary designations accurate, your

property titled appropriately, and your chosen decision makers lined up.

Choosing Beneficiaries and Structuring Gifts Wisely

Beneficiary choices affect almost every tool we have discussed: wills, trusts, retirement accounts, POD/TOD

accounts, and insurance policies.

When clients ask, "What is the best way to gift money to an adult child?” context matters. If the child is financially
stable and you are not concerned about taxes, a simple outright gift, sometimes spread over multiple years to
leverage annual gift tax exclusions, can work well. If the child is vulnerable to creditors, addiction, or divorce, a
continuing discretionary trust with appropriate protections and modest rights like a 5 by 5 withdrawal power

might be far wiser.

Similarly, “What is the best way to leave your house to your children?” has different answers depending on
whether your children get along, whether any of them live in the house, and whether they can realistically co own
property.

In some families, placing the house in a revocable trust with instructions for sale and equal division among children

is cleanest. In others, one child might have an option to purchase or a life estate, while the trust or estate

compensates siblings with other assets.

The unifying principle: avoid creating permanent joint ownership without a plan for exit. Siblings forced into
indefinite joint ownership of a house or vacation property often end up back in my office later, this time with a

litigation file.

Practical Takeaways: The 5 by 5 Rule in a Larger Strategy

At this point you can see the 5 by 5 rule not as a magic formula, but as one adjustable knob on the larger

machine of your estate plan.
When | review existing trusts, the questions | ask around a 5 by 5 clause are straightforward:

1. Does this level of annual access match the beneficiary’s financial maturity and situation?
2. Does it potentially undermine the asset protection or tax goals you care most about?
3. Is the beneficiary even aware of this right, and how will they learn to use it responsibly?

4. Would a different structure, such as purely discretionary distributions or age based stages, fit better?

There is no single correct answer. Some clients want their children to have meaningful control early, even if it
accelerates distributions. Others care more about legacy and protection, and prefer tighter controls with more

trustee discretion.
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The key is that you, the person creating the trust, understand what that 5 by 5 language really does and why it is
there. If you cannot articulate its purpose in your own words, that is a sign you should revisit the design with your

attorney.

Thoughtful estate planning weaves together many moving parts: the 5 by 5 rule, probate avoidance, will versus
trust decisions, tax thresholds, Medicaid lookback periods, and, most importantly, the personalities and
vulnerabilities of your actual family members. When those pieces align, your plan can quietly do its job for decades,

with far fewer surprises for the people you care about.
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